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The BID violated the CPRA in its response to Petitioner’s requests, most notably by denying all 
access to BID-related emails in the possession of BID Board Members. The legal theory 
Respondent relies upon to deny access is based on a plain misreading of City of San Jose v. 

Superior Court (2017) 2 Cal. 5th 608 (“City of San Jose.”) In City of San Jose, the Supreme Court 
held that emails located in the “private” email accounts of agency officers and employees are 
“public records” under Cal. Gov. Code § 6252(e), 1 which the agency “possesses” under § 6253(c), 
because those individuals are the embodiment of the agency and, thus, are included in the definition 
of a “local agency” under § 6252(a). Respondent mangles this analysis by claiming the Court’s 
holding revolves around the term “public official” in § 6259(b) such that records held in private 
email accounts are disclosable only because public employment confers “public official” status 
upon public employees. This is not the holding. Board Member emails related to BID business are 
“public records” in the actual possession of the BID, whether they are held in an official BID email 
account or a private account. The BID violated the CPRA by denying access to those records. 

The BID’s Opposition (“R.O.”) 2 also shows that the BID denied access by failing to conduct an 
adequate search for staff emails, by applying an overly restrictive standard as to when records relate 
to BID business under § 6252(e), and by improperly limiting the time scope of its searches. Finally, 
the BID violated the CPRA’s procedural requirements. 

Petitioner requests a writ of mandate directing the BID to conduct adequate searches for 
records-including Board Member emails-in response to all requests at issue in this Petition, 3 and to 
produce records. Petitioner also requests declaratory relief as to the disclosability of Board 
Members’ emails, as to the BID’s obligations to search for records and respond to requestors under 
§ 6253(c), and as to the standard regarding when a record relates to the “conduct of the people’s 
business” under § 6252(e). 

1 Unless otherwise stated, all statutory references are to the Government Code. 

2 In its Opposition, the BID makes a number of disparaging comments about Petitioner which have no bearing on this 
proceeding (the BID does not even propose any legal significance). Thus, it appears the BID used its Opposition to 
disparage Petitioner in publicly filed court documents to retaliate for Petitioner filing suit. This should be disfavored. 

3 Due to an inadvertent clerical error, a partial verification was attached to the Petition. The complete verification is 
attached as an exhibit to a declaration submitted with this brief. Had the BID raised this issue in its Answer, Petitioner 
would have promptly filed an amended pleading to correct the inadvertent oversight. 
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II. LEGAL ARGUMENT 

A. Under City of San Jose , Board Member emails are “public records” “in the 
possession” of the BID. The BID’s arguments to the contrary are based on a 
misreading of City of San Jose. 

The BID cannot justify its refusal to provide access to BID-related emails held by Board 
Members. The essential point is that BID Board Members are encompassed in the definition of a 
local agency under § 6252(a) because they embody the BID . For purposes of the CPRA, the Board 
Members are the BID itself-such that the BID prepares and possesses a record when a Board 
Member prepares and possesses a BID-related email. The BID, in its Opposition, gets almost 
everything about City of San Jose wrong-most notably the legal analysis, most strikingly the case 
name, citation, and year. Board Member emails are subject to the CPRA and must be produced. 

The BID’s Opposition repeatedly cites to “City of San Diego v. Superior Court, 2 Cal. 5th 8 
(2018),” instead of to City of San Jose v. Superior Court (2017) 2 Cal. 5th 608. ( e.g ., R.O. 8:12.) 
There is no such case, and the error is not merely superficial. The BID, relying on its error, argues 
that the case was decided after Petitioner submitted the CPRA requests at issue here, and that the 
law at that time directed that privately held emails were not public records. (R.O. 8:Fn.2.) The BID 
is wrong. City of San Jose was decided on March 2, 2017, months before Petitioner submitted the 
requests at issue here. When Petitioner submitted his requests, the law was settled that public 
records held in “private” email accounts do not fall outside of the CPRA. 4 

Board Member emails are “public records” under § 6252(e) in that they are both “prepared by” 
and “retained by” the BID itself because Board Members are included in the definition of a “local 
agency” as embodying the BID. The BID, in its Opposition, does not address the central legal 
argument in Petitioner’s Opening Brief (“P.O.”): that Board Members are included in the definition 
of the BID as a local agency because Board Members embody the BID . Instead, the BID 
mischaracterizes one of the Court’s sub-arguments on the import of the Legislature’s use of the term 
“public official” in § 6259(b), grafts an employment relationship analysis onto its 

4 Further, in erroneously arguing privately held emails were exempt under controlling precedent in May and July of 
2017, the BID cites to Smith v. City of San Jose (2014) 225 Cal. App. 4th 75, the very decision the Supreme Court 
reversed in City of San Jose. Also, the City misrepresents the holding in Tracy Press v. City of Tracy (2008) 164 Cal. 
App. 4th 1290, which was decided on procedural grounds and does not substantively hold that privately held emails are 
exempt from disclosure under the CPRA. 
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1 mischaracterization, and presents the amalgam as if the Supreme Court held that privately held 

2 emails are subject to the CPRA solely because employees are “public officials” under 6259(b) by 

3 virtue of the employment relationship. This is simply not the holding in City of San Jose. 

4 The Court’s holding in City of San Jose does not rely on the term “public official.” The Court 

5 only examines the term to refute the City’s losing arguments that the Legislature intended distinct 

6 disclosure obligations for state and local agencies and that, under the alleged distinction, local 

7 agency records are only disclosable when accessible to the agency as a whole. City of San Jose, 

8 supra, at 620. The Court called this argument flawed “for a number of reasons.” Id. Chief among 

9 them is that the City’s “narrow reading of the CPRA’s local agency definition is inconsistent with 

10 the constitutional directive of broad interpretation” and that, broadly construed, the term “local 

11 agency” encompasses individuals within the agency. Id. The Supreme Court’s central holding was, 

12 “It is well established that a governmental entity, like a corporation, can act only through its 

13 individual officers and employees. A disembodied governmental agency cannot prepare, own, use, 

14 or retain any record. Only the human beings who serve in agencies can do these things. When 

15 employees are conducting agency business, they are working for the agency and on its behalf.” (Id. 

16 at 620-21, citations omitted.). 

17 The Court reaches the § 6259(b) analysis the BID erroneously relies upon after also refuting the 

18 City’s arguments as running contrary to the statutory scheme and purpose of the CPRA Id. at 621 - 

19 622. The Court plainly states the limited import of the term a “public official” in § 6259(b): it shows 

20 a record may be held by an individual and not only by an agency collectively; and it underscores 

21 that there is no state agency/local agency distinction as to disclosure obligations under the CPRA. 

22 Id. at 622. (“The Legislature’s repeated use of the singular word ‘official’ in section 6259 indicates 

23 an awareness that an individual may possess materials that qualify as a public record. Moreover, the 

24 broad term ‘public official’ encompasses officials in state and local agencies, signifying that CPRA 

25 disclosure obligations apply to individuals working in both levels of government.”) 

26 Nowhere does the Court announce that records held by individuals are subject to the CPRA 

27 because the individuals are “public officials.” Neither does the Court state that the “public official” 

28 designation is conferred by “public employee” status. In fact, the Court explicitly recognizes the 
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distinction between “tenured public officers” and “public employees” and, citing the CPRA’s goal 
of promoting public access, rejects the notion that employment status determines differing levels of 
access to records. Id. at 621-622. City of San Jose does not turn on individuals’ status as a “public 
official,” and, as such, the BID cannot rely on California Streets and Highways Code § 36603.5 to 
argue that Board Member emails are exempt because Board Members are not “public officials.” 5 

The BID’s evidence supports Petitioner’s argument that BID Board Members act on behalf of 
the BID and, as such, their emails are disclosable public records under City of San Jose. The BID’s 
bylaws expressly state that the corporation’s “activities and affairs shall be managed, and all 
corporate powers shall be exercised, by or under the direction of the board.” (R.O. Ex. 6, pg. 235.) 
The argument is exceedingly strong as to emails held by the Chairperson who “shall have general 
supervision and direction of the business of the corporation.” (R.O. Ex. 6, pg. 243.) 

In conclusion, Board Member emails are “public records” under § 6252(e), regardless of 
whether they are held in private email accounts, because the records are prepared and retained by 
Board Members who-as embodying the BID-are included as part of the definition of the BID as a 
“local agency” under § 6252(a). Board Member emails must be disclosed. As the Supreme Court 
concluded in City of San Jose, “Open access to government records is essential to verify that 
government officials are acting responsibly and held accountable to the public they serve.. .The 
whole purpose of CPRA is to ensure transparency in government activities. If public officials could 
evade the law simply by clicking into a different email account, or communicating through a 
personal device, sensitive information could routinely evade public scrutiny.” Id. at 625. 

B. Board Member emails are in the actual possession of the BID. The BID’s 
“constructive possession” analysis is inapplicable. 

Board Member emails held in private accounts are “in the possession” of the BID under § 
6253(c) and the BID has a duty to search for them. The BID relies extensively on Anderson-Barker 
v. Superior Court (2019) 31 Cal. App. 5th 528 to argue that the BID does not have constructive 
possession of Board Members’ emails and, thus, has no duty to search for those records under § 

5 Notably, that section states that BID staff are also not “public officials.”. Thus, while the BID has not challenged that 
staff emails are subject to the CPRA, if its reasoning were correct, the BID would be insulated from virtually all 
transparency because staff emails would also be exempt. This is clearly not what the Legislature intended. 
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6253(a). The BID’s “constructive possession” argument is inapplicable because City of San Jose 
makes clear that the BID has actual possession of Board Members’ emails under § 6253(c). 

In City of San Jose, the City, like the BID, argued that it had no duty to search for public emails 
held in private accounts under § 6253(c) because it did not have constructive or actual possession. 
City of San Jose, supra, at 622. The Court explicitly rejected this argument and held that records 
held by individuals in private accounts are “in the possession of the agency.” Id. at 623 (“Moreover, 
to say that only public records ‘in the possession of the agency’ (§ 6253, subd.(c)) must be disclosed 
begs the question of whether the term ‘agency’ includes individual officers and employees. We 
have concluded it does.”) Records held by Board Members in private email accounts are “in the 
possession” of the BID under § 6253(c), and the BID must search for those records. 

C, The BID cannot rely on its “policy arguments” to overrule City of San Jose. 

The BID claims that Board Member emails are exempt “as a matter of law and public policy.” 
(R.O. 13:24-25.) The BID argues that disclosure of emails causes security risks because of the 
existence of metadata. (R.O. 13:10-26.) The BID’s expert claims that disclosure of metadata “can 
be used to compromise the device on which the email is created and the exchange server from 
which it was sent.” (R.O. 13:18-19.) Thus, argues the BID, emails should be exempt from 
disclosure. This cannot be correct. As an initial matter, an appeal to a vague or speculative safety 
concern does not justify non-disclosure under the CPRA. Long Beach Police Officers Assn. v. City 
of Long Beach (2014) 59 Cal. 4th 59, 74. Further, the BID concedes that all emails contain 
metadata. (R.O. 13:10-13.) And, because government emails and servers would be equally 
vulnerable to attack under the BID’s reasoning, the BID’s argument applies equally to all emails. 
governmental and those the Supreme Court held were disclosable in City of San Jose. In essence, 
the BID is arguing that all emails are exempt from disclosure under the CPRA. Aside from having 
no textual basis in the CPRA, such a drastic rule limiting disclosure would violate the constitutional 
imperative to construe the CPRA broadly in favor of access. Cal. Const. Art. I, § 3(b)(2). Contrary 
to the BID’s arguments, emails are subject to disclosure under the CPRA. 6 

6 The BID does not articulate its arguments regarding privacy, but the Supreme Court rejected that privacy concerns 
require categorical non-disclosure of emails held in private accounts. City of San Jose, supra, at 626. 
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D. In addition to being subject to disclosure under City of San Jose, Board Members’ 
emails are subject to disclosure under the BID’s contract with the City. 

BID Board Member emails are subject to the CPRA under the BID’s contract with the City. 
Petitioner made this argument in its Opening Brief. (P.O. 11:6-13.) The BID did not address this 
argument in its Opposition. 7 Rather, the BID attempted to muddy the issue by submitting its current 
contract-which lacks the provision regarding the CPRA’s application to the Board-and claiming it 
was in effect in 2017. The Declaration of Rena Leddy ][3 states that Exhibit 2 is the contract that 
was in effect in 2017. In fact, the BID’s Exhibit 2 is the BID contract covering the period of 2019- 
2026. The CPRA provisions from the applicable 2017 contract is attached as Exhibit O to the 
Petition for Writ of Mandate. The contract in effect at the time of Petitioner’s request and the BID’s 
refusals makes Board Member emails subject to disclosure under the CPRA. 

E. The BID unlawfully denied access to Board Member emails by failing to search. 

The BID failed its duty to search for Board Member emails in response to all three requests. As 

shown above, Board Member emails are subject to disclosure. In City of San Jose the Court directs 
that, upon receiving a request for records held in a private account, an agency must communicate 
the request to the individuals in question. City of San Jose, supra, at 628. Here, the evidence shows 
the BID failed to conduct a search for Board Member emails. First, the BID argues stridently that it 
has no obligation to search. Second, the BID does not claim it conducted a search. The BID 
submitted declarations of all 15 Board Members and none declare they conducted a search. Further, 
BID Director Leddy discusses asking BID staff to search for records, but never alleges she asked a 
Board Member to conduct a search. (R.O., Deck of Leddy ]fl9.) The BID unlawfully denied 
Petitioner access to Board Member emails by failing to search for Board Member emails. 

The BID’s “evidence” that records did not exist at the time of the requests is not credible and is 
not a substitute for a search for records. The BID submitted Board Member declarations with 
identical statements as to the alleged non-existence of records at the time of the request. These 
statements should not be credited. The proposition that, two years after the fact, each Board 

7 The BID, in making its record retention argument, accuses Petitioner of making an “express factually inaccurate 
representation” that the BID’s contract includes an email retention requirement. (R.O. 12:15.) Petitioner made no 
assertion whatsoever regarding a retention requirement. Petitioner accurately stated that the Contract expressly provides 
that the BID Board, as distinct from the corporation, is subject to the CPRA. (P.O. 11:8-9.) 

- 6 - 


PETITIONER’S REPLY BRIEF I/S/O VERIFIED PETITION FOR WRIT OF MANDATE 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


Member can state with perfect certainty that they did not possess responsive records-when the BID 
never communicated the request to them and they conducted no contemporary search-simply 
carries no weight. In addition to not conducting a search at the time of the request, there is no 
indication that Board Members subsequently conducted a search. Further, each Board Member 
asserts, identically, that “I do not keep emails after I have read them unless I need them for future 
use.” (See ][7 of each Board Member declaration.) The notion that 15 Board Members maintain 
identical email retention practices as to their personal email accounts defies credulity. The BID’s 
“evidence” is no substitution for a reasonable search under the CPRA. The BID must conduct a 
proper search for Board Member emails in response to all three requests. 

F, The BID failed to provide responsive staff emails due to an inadequate search. 

In addition to denying all access to Board Member emails, the evidence shows that the BID 
unlawfully denied access to staff emails by conducting an inadequate search and by applying an 
overly restrictive standard as to whether emails relate to the BID business under § 6252(e). 

The BID conducted an inadequate search for staff emails. As an initial matter, the BID did not 
produce any information establishing that it conducted a proper search. Meanwhile, Petitioner, with 
his Opening Brief, produced several emails from BID staff member Jasmine Ramos which are 
responsive to Request #1 relating to the BID’s participation in the Los Angeles BID Consortium. 
(P.O. Riskin Deck ^flf 6-8.) The BID did not produce these emails in response to the request and 
claimed no exemption. The BID does not address these emails in its Opposition. The BID produced 
no declaration from Ramos asserting that she conducted a search for records in response to Request 
#1, nor does Leddy assert that she asked Ramos for records in her declaration. The BID’s failure to 
produce these Ramos records evinces a failure to conduct an adequate search for staff records in 
response to Request #1. 

The BID failed to conduct an adequate search for records in response to Request #2 (the UPC 
emails) because Leddy failed to properly communicate the scope of the request to Jose Gonzalez, a 
custodian of records. While an agency need not communicate a request verbatim to a custodian of 
records, it does have to “communicate the scope of the information requested.” City of San Jose, 
supra, at 627-628. Leddy failed that duty. Request #2 sought “all emails between anyone at UPC 

-7- 
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1 and anyone at the BID (staff or board) exclusive of [Leddy] from January 1, 2017 through whenever 

2 you comply with this request.” (Pet. Ex. G.) Leddy, however, communicated the request as follows: 

3 “Do you have any emails from UPC that are not specific to renewal or in ‘draft form’? I imagine the 

4 only items we have to deliver are meeting notices or arrangements.” ( emphasis added ! (R.O. Ex. 18, 

5 pg. 301.) 8 Thus, where Petitioner sought all emails “between” the BID and UPC, Leddy only asked 

6 Gonzalez to search for emails “from” UPC. And where Petitioner sought “all” emails, Leddy 

7 instructed Gonzalez to exclude those emails pertaining to renewal or which are in “draft form.” 

8 Linally, while the BID provided an email showing Gonzalez was contacted for a search, there is no 

9 evidence whatsoever that Leddy asked any other staff member to conduct a search. The search was 

10 inadequate and the BID should be ordered to conduct an adequate search. 

11 The BID unlawfully withheld staff emails based on its overly restrictive standard as to whether 

12 records relate to the BID business under § 6252(e). Whether a writing relates to agency business, as 

13 opposed to being purely personal or containing no more than incidental mention of agency business, 

14 involves an examination of several factors, including the content itself, the context in, or purpose 

15 for which, it was written, the audience to whom it was directed, and whether the writing was 

16 prepared by an employee acting or purporting to act within the scope of employment. City of San 

17 Jose, supra, at 618. The BID argues that several existing records do not relate to BID business and, 

18 in so doing, reveals that it uses an overly restrictive standard. 

19 Lor example, the BID claims the following records do not or would not sufficiently relate to the 

20 BID business to warrant disclosure: an email to Leddy’s BID email inquiring as to whether the BID 

21 is sponsoring a seminar to which Leddy responds the BID does not have the money to do so (R.O. 

22 Objections to Riskin’s Exhibits, Pg. 10.); an email in which Leddy, using her BID email, 

23 coordinates Chairman Chatoff s attendance at an event related to a political event impacting BID 

24 property owners (R.O. 15:22-24; Pet. Ex. L.); an email in which Leddy uses her BID email to advise 

25 BID property owners of an election which would change which Neighborhood Council they were 

26 located in (R.O. Leddy Decl. ][27; Pet. Ex. L.); an email from Leddy’s BID email arranging for the 

27 -- 

8 Notably, this exchange makes it seem that Gonzalez did not provide records at all. He states that he “believes” all his 
2 g emails would be exempt and there are no attachments. This raises the possibility that the emails the BID intends to 
produce in camera were only located and reviewed in response to this litigation. 

_-jU_ 

! PETITIONER’S REPLY BRIEF I/S/O VERIFIED PETITION FOR WRIT OF MANDATE 



1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


City to use the BID’s conference room for a polling place (R.O. Leddy Decl. ][27; Pet. Ex. F.); and 
an email from Leddy’s BID email to BID property owners advising of street closures in the area. 
(R.O. Leddy Decl. ][27.) These are not borderline cases-such as when an employee complains about 
an irritating co-worker to a spouse. None of these emails are personal and all of them relate to BID- 
business, particularly in light of the constitutional mandate of broad construction. Declaratory relief 
is warranted to advise the BID against using an overly restrictive standard and the BID should be 
ordered to conduct a new search for records applying an appropriate standard as to whether records 
relate to BID business and, therefore, must be disclosed. 

G, The BID cannot meet its burden to justify complete non-disclosure of withheld 
emails under the deliberative process privilege. 

The BID admits to withholding emails under the “deliberative process privilege.” That 
“privilege” is a “limited, qualified public disclosure exemption” subject to balancing. See Caldecott 
v. Superior Court (2015) 243 Cal. App. 4th 212, 226. The BID does not claim that disclosure would 
discourage candid discussion. Instead, it claims that disclosure of emails with UPC would “create 
conflict between and among” BID property owners and the BID, and that the quality of decision 
making would be reduced without input from UPC. (R.O. Leddy Decl. ][23.) This is rank 
speculation, and speculation does not defeat disclosure. California State University Fresno Assn. v. 
Superior Court (2001) 90 Cal. App. 4 th 810, 834. The “deliberative process privilege” does not 
exist to insulate an agency from all conflict, nor is there any reason why disclosure would prevent 
Leddy from obtaining advice from UPC. Further, even if some information is exempt, the remainder 
of the record must be disclosed. § 6253(a). The BID has not met its burden of justifying non¬ 
disclosure. International Federation of Professional and Technical Engineers Local 21 v. Superior 
Court (2007) 42 Cal. 4 th 319, 329 [party seeking to withhold records bears burden of demonstrating 
that an exemption applies]. The records should be ordered disclosed or, in the alternative, the court 
should conduct an in camera review and then, after review, order disclosure. 

H. Declaratory relief is warranted as to other violations. 

As Petitioner argues in the Opening Brief, the BID repeatedly failed to comply with the 
requirements in § 6253(c). (P.O. 5:18-27-6:1-21.) The BID failed to address these claims in its 
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Opposition, and declaratory relief should issue. Additionally, the BID’s evidence reveals other 
violations, including that the BID preemptively withholds records subject to exemption without 
determining whether they are, in fact, exempt. (R.O. Leddy Decl. f22 [“But I immediately thought I 
had misread [the] request... [c onsequently. I immediately invoked the deliberative process 
privilege in the event there were records that fell within that exemption .”! ( emphasis added) .) 

Further, the BID denies access to records by limiting the timescope of a search to the date of a 
request, rather than to the date of the search. The CPRA does not explicitly address this issue: 
however, any ambiguity in the statute must be resolved in favor of disclosure. Cal. Const. Article I § 
3(b)(2). Thus, if a request is not explicitly limited by time, it must be presumed to request records 
which exist as of the date of the search, not merely as of the date of the request. The BID asserts 
that it must only produce records that exist as of the date of the request. (R.O. 15:fn. 5. [“And when 
a request seeks disclosure of records on a particular day, that request pertains to records in existence 
on that day, not the next day, nor three weeks later.”]) This is incorrect and results in the denial of 
access to records. To illustrate, presume a request which is not explicitly limited by timescope is 
submitted on July 31, and a responsive record is generated on August 1, but the search is not 
conducted until sometime thereafter. The BID, under its theory, would deny access to the August 1 
email. This is precisely the conflict over the August Board Meeting announcement to Becker the 
BID failed to produce in response to Request #3. Declaratory relief should issue advising the BID of 
its search obligations and the August email to Becker should be produced. 

III. CONCLUSION 


The BID unlawfully denied all access to Board Member emails. The BID failed to conduct 
an adequate search for staff emails. The BID violates the CPRA by using an overly restrictive 
definition as to whether emails relate to BID business and by unlawfully limiting the time scope of 
its searches to the date of the request. This court should order the BID to conduct adequate searches 
and to produce all responsive records. This Petition sh^lild be granted. 

Dated: June 10,2019 By: — _ 

Abenicio Cisneros, 

Attorney for Petitioner and Plaintiff 
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